flexible limitations can be employed to safeguard breathing space for unauthorized use when it comes to overlaps between different forms of IP protection. If an intellectual creation enjoys cumulative protection in different IP protection systems, 8 a network of corresponding, flexible limitations ensures that the freedom offered in one system is not eroded through protection granted in another system.

The flexibility required within and across IP protection regimes may be provided by openended fair use provisions that allow the courts to develop and adjust IP limitations case-bycase on the basis of abstract criteria. Against this background, the following analysis explores the notion of fair use (I) and identifies factors indicating a need for fair use solutions (II and III) before embarking on a discussion of the situation in copyright (IV), patent (V) and trademark (VI) law. Drawing conclusions, protection overlaps will be considered (VII).
I. Definition
The term 'fair use' is often understood as a reference to the fair use doctrine that evolved in US copyright law. 9 However, it is not the purpose of the present inquiry to clarify whether this particular type of fair use legislation could serve as a model for the horizontal regulation of IP limitations. In the present context, the term 'fair use' merely indicates that limitations are regulated in a flexible way. Instead of a closed list of precisely-defined exceptions to exclusive rights, a fair use system rests on abstract criteria allowing the judge to determine whether a given unauthorized use is to be deemed permissible.
While the fair use doctrine in US copyright law complies with this general description of the phenomenon, 10 it constitutes only one particular example of conceivable fair use approaches. The fair use defence may feature less prominently in a system of IP limitations. The regulation of limitations may even rely predominantly on precisely-defined exceptions and still qualify as a fair use system as long as the list of specific exceptions is supplemented with an open-ended clause for the identification of additional types of permissible unauthorized use in the light of the individual circumstances of a given case. For the purposes of the present 8 Cf. E. Derclaye/M. Leistner, Intellectual Property Overlaps: A European Perspective, Oxford: Hart Publishing 2010; A. Cruquenaire/S. Dussollier (eds.), Le cumul des droits intellectuels, Brussels: Larcier 2009. 9 Section 107 of the US Copyright Act permits the unauthorized use of copyrighted material for purposes 'such as criticism, comment, news reporting, teaching […] , scholarship, or research.' To guide the decision on individual forms of use, four factors are set forth in the provision which shall be taken into account among other considerations that may be relevant in a given case:
'(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; (2) the nature of the copyrighted work; (3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and (4) the effect of the use upon the potential market for or value of the copyrighted work.' 10 The list of purposes referred to in Section 107 of the US Copyright Act is understood as an open, nonexclusive enumeration. See Senate and House Committee Reports, as quoted by L.E. Seltzer, Exemptions and Fair Use in Copyright -The Exclusive Rights Tensions in the 1976 Copyright Act, Cambridge (Massachusetts)/London: Harvard University Press 1978, p. 19-20: '…since the doctrine is an equitable rule of reason, no generally applicable definition is possible, and each case raising the question must be decided on its own facts… The bill endorses the purpose and general scope of the judicial doctrine of fair use […] but there is no disposition to freeze the doctrine in the statute… Beyond a very broad statutory explanation of what fair use is and some of the criteria applicable to it, the courts must be free to adapt the doctrine to particular situations on a case-by-case basis. ' analysis, the term 'fair use', thus, broadly refers to some flexible element in the regulation of IP limitations that opens up the system. 11 Moreover, fair use need not be equated with use free of charge in the present context. While the US fair use doctrine does not provide for the payment of equitable remuneration, the inclusion of this feature will not be deemed incompatible with the notion of fair use in the following analysis. The payment of compensation enhances the breathing space that can be created in fair use systems. 12 When the permission of unauthorized use seems desirable even though the exemption impacts deeply on the position of the right owner, the payment of equitable remuneration constitutes an important balancing instrument broadening the scope of potential fair use solutions. Therefore, the following analysis includes the consideration of enhanced flexibility that follows from solutions based on compensation payments.
13
II. Rationale
In copyright theory, the fair use approach is associated with the utilitarian foundation of the Anglo-American copyright tradition perceiving copyright as a prerogative granted to enhance the overall welfare of society by ensuring a sufficient supply of knowledge and information.
14 This theoretical basis only justifies rights strong enough to induce the desired production of intellectual works. Therefore, the exclusive rights of authors deserve individual positive legal enactment. 15 Those forms of use that need not be reserved for the right owner to provide the necessary incentive remain free. Otherwise, rights would be awarded that are unnecessary to achieve the goals of the system. In sum, exclusive rights are thus delineated precisely, while their limitation can be regulated flexibly in open-ended provisions, such as fair use. 16 Oversimplifying the theoretical model underlying common law copyright, it might be said that freedom of use is the rule, rights are the exception.
The opposite constellation -rights the rule, freedom the exception -follows from the natural law underpinning of continental-European droit d'auteur. In the natural law theory, the author occupies centre stage. 17 A literary or artistic work is perceived as a materialization of the author's personality. Accordingly, it is assumed that a bond unites the author with the object 11 For a detailed discussion of different types of fair use legislation, see A. Förster, Fair Use, Tübingen: Mohr Siebeck 2008, p. 211-222. 12 This advantage outweighs the disadvantage of costs arising from the necessity to establish collective licensing bodies and ensure the appropriate distribution of collected compensation payments among right owners. 13 This approach is in line with international standards. With regard to the three-step test in copyright law, for instance, it is recognized that the payment of equitable remuneration may be used to reduce an unreasonable prejudice to legitimate interests to a permissible, reasonable level. Cf of her creation. 18 Moreover, the author acquires a property right in her work by virtue of the mere act of creation. This has the corollary that nothing is left to the law apart from formally recognizing what is already inherent in the 'very nature of things'. 19 The author-centrism of the civil law system calls on the legislator to safeguard rights broad enough to concede to authors the opportunity to profit from the use of their self-expression, and to bar factors that might stymie their exploitation. In consequence, civil law copyright systems recognize flexible, broad exclusive rights. Exceptions, by contrast, are defined narrowly and often interpreted restrictively. 20 While this analysis on the basis of copyright theory may explain the evolution of fair use in common law jurisdictions, it fails to provide justifications for fair use. This is particularly true with regard to the ostensible antagonism between author centrism and flexible rights in civil law jurisdictions, and utilitarianism and flexible limitations in common law jurisdictions. 21 The particular advantage of fair use can hardly be derived from reflections on differences in legal theory. The merits of fair use come to the fore, however, once the costs of IP protection are factored into the equation. Intellectual property rights restrict fundamental freedoms, particularly freedom of expression and freedom of competition. 22 From an economic perspective, it is to be considered that IP monopolies, while spurring investment in new creations, also impede follow-on innovation requiring the use of pre-existing, protected material. Hence, there is a delicate balance inherent in all IP protection regimes. 23 With regard to the maintenance of this balance, fair use has a crucial role to play. In advanced IP protection systems offering flexible, broad exclusive rights, it is wise to employ fair use as a counterbalance. In this way, the risk of counterproductive overprotection can be minimized. An IP regime with only a limited number of narrow exclusive rights, by contrast, does not necessarily require an open-ended fair use defence. In the absence of flexible rights, overprotection is less likely. Precisely-defined exceptions may be sufficient. Accordingly, the fair use discussion does not concern the question whether freedom of use should be the rule, and protection the exception. Instead, it concerns the question of appropriate balancing tools. Flexible rights necessitate flexible limitations. This becomes obvious in times of new technological developments that impact on the IP system. In these times of change, broad exclusive rights are likely to absorb and restrict new possibilities of use even though this may be undesirable from the perspective of social, cultural or economic needs. 24 In this situation, abstract fair use factors ensure a fast reaction. They allow the courts to re-establish a proper balance between freedom and protection. A closed system of narrowly-defined limitations, by contrast, is likely to react too slowly to unforeseen challenges. It requires the intervention of the legislator and the development of new, specific exceptions. This process of law making can hardly keep pace with rapid technological advances. As a result, the balance between freedom and protection will be lost.
The Internet, for example, keeps posing challenges to copyright law. In this situation, fair use legislation renders the protection system capable of coping with the need for constant reconsideration and recalibration of the balance between rights and freedoms. US courts can rely on the US fair use doctrine, for example, to deal with enhanced search engine services 25 and user-created content. 26 The Ninth Circuit Court of Appeals concluded with regard to the use of image thumbnails in Google search services that 'the significantly transformative nature of Google's search engine, particularly in light of its public benefit, outweighs Google's superseding and commercial uses of the thumbnails in this case. In reaching this conclusion, we note the importance of analyzing fair use flexibly in light of new circumstances.'
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In the absence of a flexible fair use defence, initiatives in the EC rather focus on amendments to copyright legislation. In Germany, the District Court of Hamburg, also dealing with Google's image search service, explicitly recognized that search engines were of 'essential importance for structuring the decentralised architecture of the world wide web, localising widely scattered contents and knowledge, and therefore, ultimately, for the functioning of a networked society.' However, in spite of this 'esteem for search engine services', the Court did not feel in a position to interpret the German quotation right extensively to exempt the use of thumbnails in the image search system. As the right of quotation had been designed with an eye to use under different circumstances, the Court felt that it was the task of the legislator to intervene and reconcile the interests of authors and right owners with the strong public interest in access to graphical online information and the economic interests of search engine providers. 29 In the absence of an open-ended fair use provision, the Court was paralyzed by an inflexible limitation infrastructure.
III. Hypothesis
The central advantage of fair use, therefore, is enhanced flexibility in the area of IP limitations to maintain an appropriate balance between freedom of use and protection of right owners. This counterbalance is particularly needed in IP protection systems offering flexible, broad exclusive rights. In particular, it becomes crucial when rapid technological developments impact on IP protection regimes and disturb their equilibrium between rights and limitations.
Given the continuous expansion of IP protection during the last decades, and the constant impact of new technologies, it can be hypothesized that these conditions for the introduction of fair use defences are fulfilled. Against this background, an attempt will be made to show that fair use defences are required in several branches of protection (IV-VI). On the basis of this analysis, it will finally be considered whether a universal fair use infrastructure is needed to safeguard the inner consistency of the IP system in case of protection overlaps (VII).
IV. Copyright
Flexible fair use defences can be found in the copyright legislation of many countries. 30 If the adoption of fair use elements is more than a relict of the Anglo-American copyright tradition, it should be possible to show that the identified factors justifying a fair use approach are fulfilled in the case of the copyright system (1). Subsequently, it must be asked whether national fair use legislation complies with international copyright standards (2). To emphasize the current need for fair use, the shortcomings of restrictive EC legislation will finally be considered (3) before drawing conclusions (4).
Need for Fair Use
With regard to flexible, broad exclusive rights, a trend towards comprehensive entitlements can be inferred from developments at the international level. It was one of the major accomplishments of the 1967 Stockholm Conference for the Revision of the Berne Convention to formally recognize a general right of reproduction in Article 9(1) BC. 31 In Article 8 WCT, a general right of communication to the public has later been added to this portfolio of flexible, broad rights. 32 Further grants of protection, such as public performance, translation and adaptation rights, complement these general rights. 33 An additional factor to be considered is the openness of the copyright system with regard to subject matter eligible for protection. The Berne Convention contents itself with the clarification that the notion encompasses 'every production in the literary, scientific and artistic domain, whatever may be the mode or form of its expression', and provides an illustrative list of subject matter ranging from 'books, pamphlets and other writings' to 'works relative to geography, topography, architecture or science'. 34 Article 10(1) TRIPS and Article 4 WCT add computer programs. In most national jurisdictions, elastic tests of 'originality' are applied to identify the subject matter of copyright protection. In consequence, the doors to copyright protection are wide open.
Therefore, it is justified to speak of a flexible, broad grant of protection in copyright lawboth in terms of exclusive rights and subject matter of protection. In addition, copyright law is constantly challenged by new technological developments. The fast development of online technology and corresponding business models requires continuous recalibrations of the protection system. File-sharing platforms, search engine services, user-created content and the digitization of cultural material can serve as examples of current phenomena requiring the reconsideration of the scope of protection. 35 Hence, both factors identified above -flexible, broad protection and new technological developments -weigh in favour of fair use in the case of copyright law.
Permissibility
International copyright law reflects the need for flexible solutions in the field of limitations. Article 9(2) BC offers national law makers the freedom '…to permit the reproduction of such works in certain special cases, provided that such reproduction does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author.'
This three-step test -certain special cases (step 1), no conflict with a normal exploitation (step 2), no unreasonable prejudice to legitimate interests (step 3) -also made its way into Article 13 TRIPS and played a decisive role during the negotiations of the WIPO 'Internet' Treaties. 36 In Article 10(1) WCT, it paved the way for agreement on limitations of the rights newly granted under the WIPO Copyright Treaty, including the right of online making available as part of the general right of communication to the public.
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A line between the international three-step test and open-ended fair use provisions, such as the US fair use doctrine, can easily be drawn. The prohibition of a conflict with a normal exploitation, for instance, recalls the fourth factor of the US fair use doctrine 'effect of the use upon the potential market for or value of the copyrighted work.' 38 The drafting history of the three-step test confirms that the flexible formula has its roots in the Anglo-American copyright tradition. 39 In the context of the WIPO Copyright Treaty, it has moreover been clarified that the international test, indeed, constitutes a means of enabling limitations and enhancing the flexibility of the copyright system: Information Library Hannover, the Court underlined the public interest in unhindered access to information. Accordingly, it offered support for the Library's practice of copying and dispatching scientific articles on request by single persons and industrial undertakings. 42 The legal basis of this practice was the statutory limitation for personal use in § 53 of the German Copyright Act. Under this provision, the authorized user need not necessarily produce the copy herself but is free to ask a third party to make the reproduction on her behalf. The Court admitted that the dispatch of copies came close to a publisher's activity. 43 Nonetheless, it refrained from putting an end to the library practice by assuming a conflict with a work's normal exploitation. Instead, the Court deduced an obligation to pay equitable remuneration from the three-step test, and enabled the continuation of the information service in this way. 44 In a 2002 decision concerning the scanning and storing of press articles for internal e-mail communication in a private company, the Court gave a further example of its flexible approach to the three-step test. It held that digital press reviews had to be deemed permissible under § 49(1) of the German Copyright Act just like their analogue counterparts, if the digital version -in terms of its functioning and potential for use -essentially corresponded to traditional analogue products. 45 To overcome the problem of an outdated wording of § 49(1) that seemed to indicate the limitation's confinement to press reviews on paper, 46 the Court stated that, in view of new technical developments, a copyright limitation may be interpreted extensively. 47 Taking these considerations as a starting point, the Court arrived at the conclusion that digital press reviews were permissible, if articles were included in graphical format without offering additional functions, such as a text collection and an index. This extension of the analogue press review exception to the digital environment, the Court maintained, was in line with the three-step test. 48 Hence, the test can be used to enable limitations and enhance flexibility in copyright law. National legislation adopting a fair use approach, however, goes beyond the described court decisions. It allows the courts to create new limitations on the basis of abstract factors instead of entrusting them merely with the flexible interpretation of pre-defined, specific exceptions. In other words, national fair use legislation 'institutionalizes' the function of enabling limitations which the international three-step test has because of its open-ended wording. abstract criteria of the three-step test may be used as a model for national fair use factors in this context. 49 Nonetheless, doubt has been cast upon the permissibility of fair use legislation on the grounds that a national fair use system could not be qualified as a 'certain special case' in the sense of the three-step test. 50 This counterargument is based on the three-step tests of Article 13 TRIPS and Article 10(2) WCT. In contrast to the aforementioned Article 9(2) BC and Article 10(1) WCT, these tests do not primarily serve as a basis for national limitations. Article 13 TRIPS and Article 10(2) WCT rather constitute additional safeguards seeking to ensure that all kinds of copyright limitations keep within the limits of the three-step test. 51 Interpreting the TRIPS test, however, the WTO Panel reporting on Section 110(5) of the US Copyright Act did not endorse the view that fair use, by definition, was incompatible with the requirement of 'certain special cases'. Instead, the Panel followed a more cautious approach:
'However, there is no need to identify explicitly each and every possible situation to which the exception could apply, provided that the scope of the exception is known and particularised. This guarantees a sufficient degree of legal certainty.'
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In this way, the Panel left room for national copyright laws providing for fair use. Legal certainty is not necessarily an exclusive task of the legislator. It may be divided between law makers and judges. In fair use systems, the degree of legal certainty need not be lower than in systems with specific, statutory limitations. The open factors constituting the fair use criteria allow the courts to determine 'certain special cases' of permissible unauthorized use in the light of the individual circumstances of a given case. With every court decision, a further 'special case' becomes known, particularized and thus 'certain' in the sense of the three-step test. A sufficient degree of legal certainty follows from established case law instead of 49 As to the application of the three-step test criteria in the framework of a fair use weighing process, see K.J. Koelman, Fixing the Three-Step Test, EIPR 2006, p. 407. However, see also the conclusions drawn by Griffiths, supra note 41, who doubts that the three-step test offers an appropriate basis for fair use provisions. 50 detailed legislation. For instance, a sufficient degree of legal certainty can be attained in a system with a long-standing fair use tradition, such as the US copyright system. 53 Moreover, it is to be recalled that flexible law making in the field of copyright limitations is a particular feature of the Anglo-American copyright tradition. At the international level, a WTO Panel can be expected to take into account both the continental-European and the Anglo-American tradition of copyright law. The Panel's formula of 'a sufficient degree of legal certainty' can thus be understood to ensure that not only precisely-defined civil law exceptions but also common law fair use limitations are capable of passing the test of 'certain special cases'. Otherwise, an entire tradition of legal thinking would be discredited and declared incompatible with international standards.
In national systems switching from a closed list of statutory exceptions to an open-ended fair use approach, the required degree of legal certainty can be secured by applying case law established under the old system as a basis of the new fair use system. In mixed systems combining several statutory exceptions with an open fair use clause, the listed statutory exceptions can be regarded as examples of permissible fair use that can serve as a reference point for the courts. Considering the standard set forth by the WTO Panel, international copyright law, therefore, does not preclude any variant of fair use. With the open-ended factors of special cases, normal exploitation, legitimate interests and unreasonable prejudice, the international three-step test itself can be perceived as a source of inspiration for flexible law making in the field of copyright limitations rather than an obstacle to the introduction of national fair use systems.
EC Worst Case Scenario
In the current online environment, more flexibility in the field of copyright limitations is a legislative necessity rather than an interpretative option. From an economic perspective, the web 2.0, with its advanced search engines, interactive platforms and various forms of usergenerated content, creates a parallel universe of traditional content providers relying on copyright protection, and emerging internet industries whose further development depends on robust copyright limitations. In particular, the newcomers in the online market -social networking sites, video forums and virtual worlds -promise a remarkable potential for economic growth that already attracted the attention of the OECD. 54 Against this background, it is advisable to introduce fair use elements. 55 The inefficiency of systems ignoring the merits of flexible copyright limitations can currently be observed in the EC. The adaptation of EC copyright law to the digital environment has led 53 In this sense already Senftleben, supra note 13, 162-168. Cf to a legislative framework that imposes a heavy burden on users of copyrighted material. Elements of both traditions of copyright law have been combined in the most unfortunate way. In the Copyright Directive 2001/29, paragraphs 1, 2, 3 and 4 of Article 5 set forth a closed catalogue of exceptions. This enumeration is in line with the continental-European copyright tradition. The listed exceptions, however, are subject to a three-step test laid down in paragraph 5. 56 This inclusion of a provision with open-ended criteria recalls the AngloAmerican copyright tradition. 57 However, the interplay between the two elements -the closed catalogue and the open three-step test -is regulated as follows:
'The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall only be applied in certain special cases which do not conflict with a normal exploitation of the work or other subject-matter and do not unreasonably prejudice the legitimate interests of the rightholder.' 58 This approach, inevitably, leads to a dilemma. If anything, a closed list of precisely-defined exceptions has the advantage of enhanced legal certainty. 59 This potential advantage, however, is beyond reach under the current EC system. If national legislation adopts and further specifies exceptions from the EC catalogue, these specific national exceptions may still be challenged on the grounds that they are incompatible with the EC three-step test. In other words, national exceptions that are already embedded in an inflexible national framework may further be restricted by invoking the three-step test. On the one hand, national copyright exceptions are thus straitjacketed. Their validity is hanging by the thread of compliance with the abstract criteria of the EC three-step test. On the other hand, the test itself is deprived of the above-described enabling function which characterizes the international three-step test. The EC test may be invoked to further restrict national exceptions. However, it cannot be employed by the courts to create new, additional forms of permitted unauthorized use. Hence, it is impossible to realize the central advantage of flexibility that is inherent in open norms with abstract criteria. In consequence, the current EC system provides neither sufficient flexibility for copyright limitations nor sufficient legal certainty for users of copyrighted material. It combines the two disadvantages of the Anglo-American and the continental-European approach. The corrosive effect of the hybrid EC concept can currently be observed in the Netherlands. Dutch courts applied the three-step test already prior to the Copyright Directive. 61 On the one hand, the adoption and implementation of the Directive led to more frequent references to the three-step test that are made to confirm and strengthen findings equally following from domestic rules.
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This way of applying the three-step test has little impact on the Dutch catalogue of statutory exceptions. On the other hand, however, the Directive inspired a line of decisions that use the three-step test to override the closed Dutch system of precisely-defined user privileges.
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In a decision of June 25, 2008, the District Court of The Hague, for instance, invoked the three-step test in a case concerning the payment of equitable remuneration for private copying activities. In this context, the Court devoted attention to the question of use of an illegal source as a basis for private copying. 64 The detailed regulation of private copying in Article 16c of the Dutch Copyright Act does not contain any indication to the effect that private copying from an illegal source is to be deemed impermissible. The drafting history of the provision, by contrast, reflects the clear intention of the Dutch legislator to exempt private copying irrespective of whether a legal or illegal source is used. 65 Having recourse to the three-step test of Article 5(5) of the Copyright Directive, the District Court of The Hague, nonetheless, dismantled this seemingly robust edifice of legal certainty in one single sentence. Without offering a detailed analysis, the Court stated that private copying from an illegal source was 'in conflict with the three-step test'. Accordingly, it was held to fall outside the private copying exemption of Article 16c: government -assuming that private copying from an illegal source was legal -is in conflict with the three-step test of Article 5(5) of the Directive.' 66 The central point here is not the prohibition of private copying using illegal sources. It is the erosion of the central argument weighing in favour of precisely-defined exceptions and against a fair use system. Regardless of detailed definitions given in the Dutch Copyright Act, the ruling of the Court minimizes the degree of legal certainty in the field of copyright limitations. Users of copyrighted material in the Netherlands can no longer rely on the wording of the applicable statutory exception. On the basis of the EC three-step test, a certain use may be held to amount to copyright infringement even though it is exempted from the authorization of the right holder in the Dutch Copyright Act. 67 Hence, neither legal certainty nor sufficient flexibility can be attained. In EC copyright systems incorporating the three-step test into national law, such as the French system, this dilemma is at least made obvious for users relying on copyright exceptions. 68 The problem as such, however, is not solved. When it is considered that, in addition, law making in the EC is much slower than in individual countries, it becomes clear that current EC copyright law causes a high risk of missing opportunities for cultural, social and economic development that arise from the web 2.0. The process of updating EC copyright legislation requires not only agreement at Community level but also national implementation acts in all Member States. Without fair use provisions in the field of copyright limitations, this process will be far too slow to keep pace with the rapid development of the Internet. The current situation in the EC is a worst case scenario. 
Conclusion
In copyright law, a broad grant of protection and exposure to fast technological developments justify a fair use approach. International obligations do not preclude national fair use legislation. The international three-step test, by contrast, can serve as a model for national fair use factors. Given the potential of the web 2.0 for social, cultural and economic development, it seems advisable to seize this opportunity of flexible law making. The example of the EC Copyright Directive testifies to the dilemma arising from a restrictive approach. If the threestep test is employed to further restrict precisely-defined copyright exceptions, a copyright system is created that offers neither legal certainty nor sufficient flexibility.
V. Patents
While copyright law is characterized by a wide variety of limitations, patent law provides for a rather limited set of exceptions. In many national systems, these exceptions concern private use, scientific experimentation and certain forms of compulsory licensing. A patent fair use provision would be a remarkable step towards enhanced flexibility. 70 Against this background, it seems advisable to ask first whether international patent law permits a fair use approach (1) before assessing the need for fair use (2), the scope of a potential patent fair use defence (3) and drawing conclusions (4).
Permissibility
In the course of the TRIPS negotiations, the copyright three-step test served as a model for a corresponding patent provision. Article 30 TRIPS offers WTO Members the freedom to '...provide limited exceptions to the exclusive rights conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not unreasonably prejudice the legitimate interests of the patent owner, taking account of the legitimate interests of third parties.'
This patent three-step test deviates from the copyright provision in several ways. Instead of 'certain special cases', Article 30 TRIPS requires 'limited exceptions'. A conflict with a normal exploitation is permissible as long as it is not unreasonable. When assessing prejudices to legitimate interests, the interests of third parties are to be taken into account besides those of the patent owner.
With regard to fair use legislation, use of the term 'limited exceptions' instead of 'certain special cases' seems particularly relevant. Arguments against copyright fair use systems have been based on alleged shortcomings in the field of legal certainty. As discussed above, the standard of legal certainty established by the WTO Panel dealing with the copyright three-step test, however, can hardly be understood to militate against fair use legislation. The WTO Panel report in 'Canada -Protection of Pharmaceutical Products' 71 is even more cautious in this regard. Interpreting the patent three-step test, the Panel refrained from developing a separate requirement of legal certainty altogether. The report clarifies that the word 'limited' has to be given a meaning separate from the limitation implicit in the word 'exception' itself. It has to be read 'to connote a narrow exception -one which makes only a small diminution of the rights in question.' 72 The reference point for determining limited exceptions is the curtailment of exclusive rights. 73 A specific requirement of legal certainty, however, is sought in vain in the Panel's discussion of the 'limited exceptions' test. 71 See WTO Document WT/DS114/R, online available at www.wto.org. For comments on the report, see Kur, supra note 41; Senftleben, supra note 52; Ficsor, supra note 52. 72 See WTO Panel -Patents, ibid., para. 7.30. 73 See WTO Panel -Patents, ibid., para. 7.31. 74 See Senftleben, supra note 52, 419.
Instead, the Panel focused on quantitative and qualitative factors to determine whether the Canadian exceptions at issue fulfilled the test. The stockpiling exception of Section 55.2(2) of Canada's Patent Act was held not to constitute a 'limited exception'. The provision allowed competitors to manufacture a stock of goods six months prior to the expiry of the patent, thereby encroaching upon the rights of 'making' and 'using' the patent. 75 In this respect, the Panel emphasized that the exception contained 'no limitations at all upon the quantity of production.' 76 In the case of the Bolar-type regulatory review exception of Section 55.2(1) of Canada's Patent Act, the Panel focused on qualitative considerations instead. The exception was countenanced on the grounds that it was confined to conduct needed to comply with the requirements of a regulatory approval process for pharmaceutical products, and would not allow commercial use. 77 The 'limited exceptions' test, thus, requires a weighing process that includes quantitative and qualitative considerations. While the large volume of exempted production tipped the scales against the stockpiling exception, the confinement to use during the regulatory approval process saved the regulatory review exception. Compliance with this standard could be ensured by national courts on the basis of a national patent fair use system. Like the 'certain special cases' test in copyright law, the 'limited exceptions' test does not preclude fair use legislation. Article 17 TRIPS -the trademark provision corresponding to Article 30 TRIPSeven refers to 'limited exceptions to the rights conferred by a trademark, such as fair use of descriptive terms…' Therefore, an obligation to set forth precisely-defined exceptions can hardly be derived from the word 'exceptions' or the expression 'limited exceptions'. The TRIPS Agreement itself clarifies that fair use-type limitations may pass the test.
The remaining criteria of the patent three-step test are more flexible than their copyright counterparts. Article 30 requires that exceptions 'do not unreasonably conflict with a normal exploitation'. The word 'unreasonably' suggests that a conflict with a normal exploitation may be deemed reasonable under certain circumstances. The copyright three-step test, by contrast, prohibits conflicts with a normal exploitation in general. The last criterion of Article 30 -no unreasonable prejudice to legitimate interests -contains a reference to third party interests that is missing in copyright law. This additional reference clarifies that prejudices to the legitimate interests of patent owners may be acceptable, if they can be justified in the light of legitimate third party interests.
In sum, the criteria of Article 30 thus offer more room for national fair use approaches than the copyright three-step test. As to the scope of patent fair use legislation, however, it is to be considered that the TRIPS Agreement distinguishes between exceptions to the rights of patent owners falling under the flexible conditions of Article 30, and 'other use [...] without the authorization of the right holder' that is regulated in much more detail in Article 31. This detailed regulation concerns the grant of compulsory licenses at the national level, including licenses for the exploitation of dependent second patents. Given the rigidity of the rules set forth in Article 31, it is to be conceded that, in the area of compulsory licensing, international patent law does not leave room for flexible fair use elements. 75 See Article 28(1) TRIPS and WTO Panel -Patents, fn. 1, para. 7. 35 . 76 See WTO Panel -Patents, ibid., para. 7. 34 . 77 See WTO Panel -Patents, ibid., para. 7.45.
It is noteworthy, however, that the inflexibility of Article 31 led to an amendment to the TRIPS Agreement. The strict conditions established in the provision, such as the requirement of domestic market supply in subparagraph (f), may prevent countries with insufficient manufacturing capacities in the pharmaceutical sector from availing themselves of compulsory licenses to ensure sufficient access to medicines. Recognizing this problem, paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health adopted on November 14, 2001, provides for certain derogations from the obligations laid down in Article 31. 78 This so-called 'paragraph 6 system' shows that the issue of compulsory licensing and its international regulation in Article 31 is particularly delicate. It may be seen as an indication that the international patent framework itself could be improved by replacing the rigid Article 31 with a more flexible standard including fair use elements. 79 This question, however, concerns the need for patent fair use provisions rather than the permissibility of national fair use approaches under the current set of international rules.
Need for Fair Use
As discussed above, factors weighing in favour of a fair use approach are broad exclusive rights that need to be counterbalanced, and exposure to rapid technological developments. In patent law, there can be little doubt about a broad grant of protection. The international minimum standard set forth in Article 28 TRIPS encompasses the rights of 'making, using, offering for sale, selling, or importing for these purposes…' In case of processes, the right relates to 'using the process' and products directly obtained through such use. In contrast to copyright law, however, patent protection depends on registration. In examination systems, the invention is scrutinized as to novelty and inventiveness during the registration procedure. The factor 'broad grant of protection', therefore, seems to weigh less clearly in favour of fair use than in the case of copyright law. While exclusive rights are broad, access to these rights depends on a detailed examination. It may be argued that the filtering of subject matter as a result of the registration procedure keeps patent protection within pre-defined limits. Precisely-defined exceptions may be sufficient to ensure an appropriate counterbalance within the protection system. The registration requirement, however, is of a procedural nature. As clarified in Article 27 TRIPS, 'patents shall be available for any inventions, whether products or processes, in all fields of technology…' As long as the threshold requirements of novelty, inventiveness and industrial applicability are fulfilled, a patent is to be issued. Registration does not serve as a means to confine the system to a pre-defined circle of technologies. An unforeseen need for reconsidering and recalibrating the system may thus arise, just like in copyright law, from new technological developments. The grant of patents for software and biotechnological inventions are examples of technology that have created a need for reconsidering the balance between freedom of use and protection of the right owner. Moreover, a need for recalibrating the balance in patent law can follow from external influence factors. Patented technology may be central to the provision of important public goods. The debate on patents and public health is currently supplemented with a debate on patents and measures against global warming.
80 In sum, a broad grant of protection and exposure to new technologies justify to consider a fair use approach in patent law.
Scope of Fair Use
The central objective of patent fair use could be the facilitation of experimental use and follow-on innovation. Experiences in the field of copyright law show that fair use can serve as an engine of the productive reuse of existing material. So-called 'transformative use' is an important factor capable of justifying a finding of fair use, for instance, in the US copyright system. 81 With regard to patents, it is noteworthy that the WTO Panel applying Article 30 TRIPS referred to the patent policy of facilitating the dissemination and advancement of technical knowledge in the context of the 'legitimate interests' test. The Panel explained that the requirement in patent law, that the nature of the invention be disclosed to the public, would partly be frustrated if the patent owner could prevent experimental use during the term of the patent. Both society and the scientist had a 'legitimate interest' in using the patent disclosure to support the advance of science and technology. 82 This line of argument supports a flexible framework for experimental use. 83 More flexibility in the field of experimental use may be required indeed. With courts refusing to apply the experimental use defence to research aimed at regulatory approval for marketing purposes, legislative action exempting this type of use had to be taken in many countries. 84 In 80 'regardless of whether a particular institution or entity is engaged in an endeavor for commercial gain, so long as the act is in furtherance of the alleged infringer's legitimate business and is not solely for amusement, to satisfy idle curiosity, or for strictly philosophical inquiry, the act does not qualify for the very narrow and strictly limited experimental use defense. Moreover, the profit or non-profit status of the user is not determinative.'
85
Given the broad notion of commercial use applied in this case, and the increasing number of collaborative research involving universities and private companies, this approach renders the experimental use defence meaningless.
86
Inspiration for reinstating the defence in the framework of fair use legislation can be found in the decisions Clinical Trials I and II of the German Federal Court of Justice. § 11 No. 2 of the German Patent Act exempts 'acts done for experimental purposes relating to the subject matter of the patented invention'. 87 The decision Clinical Trials I concerned the use of patented material for the identification of new medical indications. In this context, the Court clarified that all kinds of experimental use were exempted to the extent to which the use served the purpose of obtaining knowledge and, therefore, concerned scientific research on the subject matter of the patented invention, including its application. In particular, it was not decisive whether the experiments were undertaken merely to review the particulars of the patent specification. Use for the purpose of obtaining new research results would also fall under the exception irrespective of whether the user had further intentions, such as use of the results for commercial purposes. 88 In Clinical Trials II, the Court confirmed that the defence applied to all experimental acts that relate to the subject matter of the invention, regardless of whether the tests produced purely scientific or industrially exploitable results. The defence could be invoked as long as the research did not specifically aim at impeding or frustrating the sale of the original product. The conceptual contours of a patent fair use defence could be drawn along the lines of these German decisions. Fair use could particularly aim at providing more flexibility in the area of follow-on innovation by exempting research that is carried out to understand and improve the invention, explore new fields of application or design around it. In these cases, it should be possible to invoke the defence even when the experiments, ultimately, aim at the commercial exploitation of research results. 90 In consequence, the defence could be applied more broadly and support the advance of science and technology more efficiently than the current restrictive approach. Patent fair use factors would permit the courts to weigh the detriment to the patentee against the benefits accruing from enhanced technical knowledge. The more substantial the technical advance to be expected from research, the more clearly the factors should weigh in favour of fair use. 91 To facilitate the task of establishing a proportionate relation between the detriment to the patentee and the benefits for the researcher and the public, the courts should be entitled to provide, where necessary, for the payment of equitable remuneration. In this way, an additional balancing tool is provided that allows the courts to reduce the harm to the patentee to reasonable limits in cases where extensive experimental use needs to be justified under the fair use system.
92
With a fair use doctrine of this type, the patent system would have less difficulty to cope with current challenges, for instance, in the field of computer software. The decision to protect computer programs as literary works under international copyright standards indicates that, in line with the idea/expression dichotomy in copyright law, concepts, methods and processes underlying a computer program should remain free. In addition, copyright law provides for exceptions to enable the decompilation of the program for the purpose of achieving interoperability. 93 As innovation in the software sector is known to occur in small incremental steps, it is advisable to preserve this breathing space for follow-on innovation when software is additionally patented. Otherwise, patent protection may become too heavy a burden, in particular, for small and medium-sized enterprises not involved in the patenting of software and, therefore, unable to pool patent portfolios to obtain use permissions for patented algorithms and interfaces. 92 The copyright three-step test is traditionally understood to recognize the possibility of providing for the payment of equitable remuneration to enhance flexibility in the outlined sense. In the context of the third test, an unreasonable prejudice to legitimate interests can be reduced to a permissible, reasonable level by securing the payment of equitable remuneration. See Senftleben, supra note 13, 127-133. product that can be marketed. 95 A patent fair use defence that can be invoked irrespective of commercial motivations, by contrast, would enable this experimental use in line with applicable copyright standards. As shown by the analysis conducted by O'Rourke, patent fair use could prevent software patents from unduly impeding competition. The use of interfaces for achieving interoperability would remain possible. In this context, the payment of equitable remuneration could play an important role:
'…patent fair use would give the infringer a threat to use in negotiations, increasing the chances that the parties will reach a socially beneficial licensing agreement. By placing the compensation rate, if any, at something less than market value, the patentee is less likely to view competition through reverse engineering as an empty threat.
[…] Yet, if the patentee refuses to license, the fair use doctrine could act as a safety valve, excusing the infringement when it would be socially beneficial.' 96 Patent fair use could also have beneficial effects in areas of technology where the high number of patents creates an 'anti-commons': rights are held by so many different owners that the costs of accumulating all required licenses for an envisaged production become prohibitively high. This problem has been identified, for instance, in the field of biotechnology.
97 With a fair use system extending the scope of the experimental use defence to commercially-motivated activities, research use could be exempted that is undertaken to find ways of inventing around the patent for the purpose of enabling a production for which the necessary license cannot be obtained. In situations where a developer has already amassed the majority of the required licenses to market a product, this freedom may serve as a catalyst inducing the patentee of the remaining technology to enter into a licensing agreement.
98
A patent fair use system could also broaden the experimental use defence with regard to use that does not concern research 'on' but 'with' the patented invention. 99 This broader notion of research use is beyond the scope of systems that, like legislation in most European countries, exempt experiments only insofar as the use aims at enhancing knowledge on the used patented invention itself. As indicated above, German legislation, for instance, only covers 'acts done for experimental purposes relating to the subject matter of the patented invention.' 95 Cf. O'Rourke, supra note 70, 1194. 96 See O'Rourke, supra note 70, 1235. 97 As a result, use that employs a patented technology to examine the properties of something else falls outside the scope of the exemption. In particular, the confinement to research on the patented technology constitutes an obstacle to the unauthorized use of research tools. This restriction may be unjustified in the case of tools developed by non-profit inventors who are not primarily motivated by the prospect of commercial sales. 100 An even broader approach has been developed by Strandburg. She proposes to extend the exemption for experimental use to all kinds of research tools, including those developed by commercial inventors. With regard to the effect of this blanket exemption on the disclosure of technology, Strandburg's analysis indicates that the benefits of earlier availability of research tool inventions to researchers is likely to outweigh the social costs of later tool disclosure. 101 Considering the impact on commercial suppliers, she argues that '[r]esearchers will buy many tools from suppliers whether or not the tools are patented, simply as a matter of efficiently allocating limited researcher time and resources. Because tool suppliers will already rationally focus on developing research tools and tool improvements that researchers will buy rather than make, a research use exemption may have little impact, simply bolstering that preference.' 102 A fair use framework would avoid disproportionate harm in this context. Given the unclear impact of a general experimental use exemption on research tool disclosure and commercial supply, a nuanced fair use weighing process seems more appropriate than the blanket solution proposed by Strandburg. With factors weighing in favour of follow-on innovation, but against use free of charge in standard research procedures, a fair use system could support the use of research tools for the advancement of technical knowledge without encroaching upon the market for non-inventive standard applications, such as standard trials in the medical sector. Article 30 TRIPS prohibits 'unreasonable' conflicts with a normal exploitation. The interests of third parties, such as researchers and the public at large, are to be factored into the equation when assessing 'unreasonable' prejudices to the legitimate interests of patent owners. These tests of reasonableness could be translated into national fair use legislation to ensure that the exemption of research use, covering experiments 'on' as well as 'with' patented technology, keeps within justifiable, reasonable limits. 103 As indicated above, international patent law itself may also be considered a field of application for patent fair use legislation. The 'paragraph 6 system' following from the Doha Declaration testifies to the enormous difficulty of readjusting the detailed requirements laid down in Article 31 TRIPS. Against this background, the time seems ripe to consider a deliberate opening of the current system by introducing more flexible requirements. Factors to be considered could be an urgent need to provide certain public goods, such as public health and measures against global warming.
104 It is to be considered also that Article 31(l) governs compulsory licenses in the area of dependent second patents. More flexibility in this field would be consistent with the proposed fair use defence. Given the small, incremental steps of follow-on innovation in the software industry, for instance, it is doubtful whether the requirement of 'an important technical advance of considerable economic significance' is an appropriate threshold for the grant of compulsory licenses.
Conclusion
Like in copyright law, broad exclusive rights and challenges arising from new technologies justify flexible fair use legislation in the area of patents. As the patent disclosure rationale, ultimately, aims at the use of disclosed know-how for the further advancement of science and technology, it is consistent to adopt a fair use standard that offers an open, flexible framework for experimental use and follow-on innovation. The application of fair use factors in this area can be expected to inhibit patent protection from impeding innovation without becoming an obstacle to investment in research and development and the disclosure of technology. The system will have beneficial effects in areas where innovation occurs in small, incremental steps, like in the software industry. It will also help to alleviate the problem of the anticommons that has been identified, for instance, in the field of biotechnology.
VI. Trademarks
Trademarked identifiers of commercial source are reserved for one individual market participant as long as this trader continues to use the sign. The focus of trademark fair use, therefore, is likely to differ from the concepts discussed so far. While copyright and patent fair use systems may primarily aim to support transformative use and follow-on innovation, trademark fair use can be expected to be concerned predominantly with alleviating the rigours of a stable system of potentially indefinite protection. It will aim to keep certain signs available for use by all traders or the public at large. 105 It may also aim to reconcile trademark protection with competing interests, such as freedom of speech, that are not represented adequately in the trademark system focusing on the relation between traders. 106 Again, the question of fair use permissibility will be raised (1) before assessing the need for fair use (2), analysing existing fair use approaches (3) and making concluding remarks (4).
Permissibility
Article 17 TRIPS allows WTO Members to '...provide limited exceptions to the rights conferred by a trademark, such as fair use of descriptive terms, provided that such exceptions take account of the legitimate interests of the owner of the trademark and of third parties.'
This trademark test deviates significantly from the three-step tests in copyright and patent law. However, it does not preclude national fair use legislation. As discussed above, the requirement of 'limited exceptions ' does not preclude open-ended fair use legislation. In 'EC -Protection of Trademarks and Geographical Indications for Agricultural Products and Foodstuffs', the WTO Panel dealing with Article 17 followed the approach taken previously in the patent case concerning Article 30 TRIPS. It measured the extent to which a curtailment of exclusive trademark rights resulted from national limitations -without requiring preciselydefined exceptions. 107 The remaining 'legitimate interests' test of Article 17 is much more flexible than the corresponding tests in Articles 13 and 30 TRIPS. It does not refer to an unreasonable prejudice. The WTO Panel inferred from this omission 'a lesser standard of regard for the legitimate interests of the owner of the trademark.' 108 Most importantly, however, Article 17 itself gives the example of 'fair use of descriptive terms'. As the words 'such as' indicate, this example may be supplemented with other forms of fair use. The provision can hardly be understood to preclude the identification of further types of fair use at the national level on the basis of open-ended factors.
Need for Fair Use
During the last decades, the realm of trademark law has been extended continuously. Several new types of marks, such as colour per se, shape marks, sound marks and multimedia signs, have been recognized and accepted for registration. 109 In addition, the exclusive rights of the trademark owner have been broadened constantly. This expansion may be less prominent in cases of similarity between the signs and the products involved. The current scope of protection in the area of similarity covers direct product confusion as well as indirect confusion with regard to affiliation and sponsorship. Highly distinctive marks enjoy broader protection. The showing of a likelihood of confusion, however, still constitutes the central requirement to be fulfilled before protection can be obtained. 110 In the area of sign and product identity, however, there is a trend towards absolute protection that does no longer depend on a likelihood of confusion. In L'Oréal/Bellure, the ECJ attached particular importance to the formula of absolute protection laid down in recital 11 of the EC Trademark Directive. 111 According to the Court, absolute protection implies that, in cases of sign and product identity, a likelihood of confusion does not constitute 'the specific condition for such protection'. 112 This holding goes beyond Article 16(1) TRIPS that provides only for a presumption of a likelihood of confusion in double identity cases. The ECJ abandons the confusion requirement altogether and, instead, requires that a third party's use of a trademark affect or be liable to affect the functions of the trademark. These functions, however, are understood to '...include not only the essential function of the trade mark, which is to guarantee to consumers the origin of the goods or services, but also its other functions, in particular that of guaranteeing the quality of the goods or services in question and those of communication, investment or advertising.' 113 With protection ranging from source identification to investment in brand image, this broad definition offers various possibilities of establishing a conflict. 114 The only remaining hurdle seems to be the fact that the ECJ, so far, insists on some detriment to the trademark. Taking unfair advantage of a trademark's functions is insufficient to satisfy the function test. 115 Nevertheless, the mere showing of identity between signs and products will be decisive in many cases. As a result, EC trademark rights in the area of double identity come very close to the exclusive rights granted in copyright and patent law, where mere use of protected subject matter may amount to infringement.
Even more remarkable steps to broaden trademark protection, however, have been taken in the area of protection against dilution. Trademark rights in this field are becoming instruments for the exploitation of brand image. 116 Protection against dilution overrides the principle of specialty. It can be invoked against use of competing signs for similar and dissimilar products alike. To enter this area of protection, it is sufficient to show a mere risk of association -the establishment of a link between the mark and the competing sign in the minds of consumers. 117 This entails the broadening of the notion of trademark use. In dilution cases, even decorative use of a sign that triggers associations with a protected mark may be qualified as relevant trademark use falling under the exclusive rights of the trademark owner. 118 In certain trademark systems, such as the EC system and those of its Member States, the threshold for eligibility for anti-dilution protection, moreover, is remarkably low. The ECJ accepts niche reputation. It is sufficient that a significant part of the target consumer group in a substantial part of an EC Member State knows the mark. 119 This low standard is in line with the approach taken at the international level in the WIPO Joint Recommendation Concerning the Protection of Well-Known Marks. 120 Besides the broadening of trademark protection, exposure to technological developments justifies the consideration of a fair use approach in the field of trademark law. The trademark system is increasingly challenged by developments in the digital environment. 121 Difficult questions have already arisen, for instance, with regard to the use of trademarks for the purpose of keyword advertising.
Existing Approaches
Law makers in several jurisdictions have been alert to the need for flexible limitations in the area of trademark protection against dilution. After the US Supreme Court had required 'a showing of actual dilution, rather than a likelihood of dilution' in Moseley vs. V Secret Catalogue, 123 the 2006 Trademark Dilution Revision Act amended the anti-dilution provisions in the US Lanham Act. 124 The adoption of new anti-dilution legislation was accompanied by the introduction of a statutory, open-ended fair use provision focusing on breathing space for comparative advertising and freedom of speech without excluding other forms of fair use. Assessing this ironic play with Milka insignia, the Court first confirmed the broad scope of protection. It held that for the use of Milka trademarks to constitute trademark use in the sense of Article 5(2) of the Trademark Directive, it was sufficient that the postcard called to mind the well-known Milka signs. 127 Even though being decorative, the use in question, thus, gave rise to the question of trademark infringement. Accordingly, the Court embarked on a scrutiny in the light of the infringement criteria of detriment to distinctive character or repute, and the taking of unfair advantage. At this stage, however, Milka could not succeed. In line with the EC Directive, the German Trademark Act offers the defence of 'due cause'. Weighing Milka's concerns about a disparagement of the trademarks against the fundamental guarantee of the freedom of art, the Court concluded that the freedom of art had to prevail in light of the ironic statement made with the postcard. 128 The use of Milka trademarks was found to have taken place with due cause.
These examples of flexible fair use defences in US and EC trademark legislation show that measures are taken to counterbalance broad protection in the field of trademark dilution. However, comparable steps have not been taken to limit trademark protection in cases of sign and product identity. As explained above, recent developments in the EC have led to absolute protection in double identity cases irrespective of whether a likelihood of confusion can be presumed. The EC provision governing this area is Article 5(1)(a) of the Trademark Directive. It vests the trademark owner with the right to prevent third parties from using in trade '…any sign which is identical with the trade mark in relation to goods or services which are identical with those for which the trade mark is registered.'
In this provision, not only the requirement of (presumed) confusion is sought in vain. Article 5(1)(a) also fails to provide for the 'due cause' defence that applies in the area of EC protection against dilution. This lack of balancing tools may become problematic soon. In the case of a trademark parody falling under Article 5(1)(a), such as T-shirts or cartoons parodying the trademarked Mickey Mouse drawing, 129 it is unclear how the ECJ would provide for sufficient breathing space for freedom of speech. In principle, the approach taken by the ECJ leaves room for a finding that the use in question is not actionable under Article 5(1)(a) because it does not affect any of the protected functions of a trademark. The room to manoeuvre created in this way, however, must not be overestimated. As pointed out above, the circle of relevant functions has been drawn broadly in L'Oréal/Bellure. It includes communication, investment and advertising. A biting parody, however, will inevitably impact on the way in which consumers perceive the target trademark. It may have a corrosive effect on a favourable trademark image that is the result of substantial investment in advertising and product control. 130 The described dilemma has already arisen with regard to commercial speech. Harm to the investment and advertising function of a trademark can flow from comparative advertising that sheds new light on a trademark by informing consumers about better offers in the marketplace. The current, inflexible framework established by Article 5(1)(a) does not offer breathing space in this case. As the product comparison may interfere with the trademark communication initiated by the owner, affect prior investment in a favourable trademark image and reduce the trademark's advertising power, the verdict of infringement seems inevitable under Article 5(1)(a), even if the requirement of detriment to trademark functions is applied. 131 In L'Oréal/Bellure, the ECJ nonetheless managed to escape the inflexible rules on sign and product identity by invoking the EC Comparative Advertisement Directive. 132 Using the criteria for permissible comparative advertising as an external balancing tool, the Court arrived at the conclusion that a case of infringement would only arise where a trademark was used for the purpose of comparative advertising without all the requirements stated in the Comparative Advertisement Directive being satisfied. 133 To add flexibility to the EC trademark system in double identity cases, the ECJ, thus, had to resort to the rules on comparative advertising. Against this background, the function analysis developed by the Court under Article 5(1)(a) of the Trademark Directive can hardly be qualified as a sufficient safeguard of artistic and commercial freedom of speech. 134 Instead, EC trademark law seems incapable of providing the necessary room to manoeuvre. The constant broadening of protection has created a need for fair use provisions capable of counterbalancing EC trademark protection in the area of sign and product identity. The 'due cause' defence applied in dilution cases could serve as a model for satisfying this need.
Conclusion
International trademark law does not prevent national law makers from introducing fair use limitations. The international framework of protection is even more flexible than in the field of copyright and patents. Given the constant broadening of trademark protection during the last decades, and the increasing impact of Internet technology, it is advisable to use this flexibility at the national level. In this context, examples of current EC and US legislation show that fair use elements have already been introduced to counterbalance protection against dilution. In the area of sign and product identity, recent extensions of protection in the EC necessitate the adoption of similar fair use solutions.
VII. Conclusion
Fair use has become a horizontal issue in intellectual property law. As the analysis has shown, there are important reasons for the adoption of flexible fair use defences in copyright, patent and trademark law. The constant expansion of protection in these systems, and constant exposure to technological challenges, necessitate the introduction of flexible counterbalances that safeguard user freedoms. In copyright law, an open-ended fair use defence offers the breathing space necessary for satisfying social, cultural and economic needs, particularly in the participative web 2.0. Transformative user-generated content can be encouraged. New Internet industries is given room to flourish. In patent law, fair use provisions can be employed to enhance flexibility in the area of experimental use. Follow-on innovation in the fields of software and biotechnology can be fostered in this way. The use of research tools can be facilitated. In trademark law, fair use is required to counterbalance brand image protection against dilution, and the grant of absolute protection in cases of sign and product identity. A fair use defence would offer sufficient flexibility for freedom of speech, including commercial speech in cases of comparative advertising.
The continuous expansion of IP protection in recent decades, however, does not only create a need for fair use within individual IP domains. In addition, it is to be considered that the expansion of protection broadened overlaps between the different branches of IP. 135 Software patents create an overlap with copyright protection of computer programs. The recognition of new types of marks, such as shape and sound marks, broadens the overlap between copyright and trademark protection.
Hence, there is not only a need for fair use counterbalances within individual IP protection regimes but also a growing need for flexible balancing tools that can be applied across these individual regimes. A network of corresponding fair use limitations in different IP domains can serve as a means to safeguard the inner consistency of the IP system when it comes to protection overlaps. On the basis of horizontal, open-ended fair use legislation, a form of unauthorized use that is permitted in one protection regime can be safeguarded in other, overlapping systems as well. For instance, trademark fair use provisions, such as the EC defence of 'due cause', can ensure that a Mickey Mouse parody complying with copyright standards can also be declared permissible in the overlapping field of trademark protection. A patent fair use defence that supports follow-on innovation can help to ensure that copyright limitations allowing the decompilation of computer programs to achieve interoperability are not eroded when the program concerned also enjoys patent protection. The growth of protection overlaps is thus an additional argument for the introduction of fair use defences, and an additional confirmation that fair use has become a horizontal issue in IP law.
To safeguard the inner consistency of the IP system, fair use defences in different protection regimes must correspond to each other. They should function as a network allowing consistent decisions on forms of unauthorized use that are exempted in one protection system when it comes to overlaps with other systems. Common ground for such a fair use network became visible during the present analysis: all fair use defences in IP law should serve the overarching objective of fostering the use of pre-existing intellectual resources for the purpose of creating new material. This objective is central to cyclic innovation systems, such as copyright and patent law. Not surprisingly, the discussion on more flexible limitations in these systems focuses on transformative use and experimental use. Market transparency systems, such as trademark law, do not seek to encourage the reuse of existing material. Nonetheless, the transformative/experimental use rationale is equally applicable. Fair use ensures that the stable distribution of intellectual resources in these systems, like the indefinite protection of a trademark for one individual trader, does not frustrate cyclic innovation that is central to other systems. In case of a short melody enjoying cumulative copyright and trademark protection, a trademark fair use defence could be applied, for instance, to exempt use of the melody for cultural purposes after the expiry of copyright protection. 136 
